
53 

Small Business Administration § 107.590 

Debenture purchased or guaranteed by 
SBA after July 1, 1991, SBA’s unsecured 
claims against you, as a Debenture- 
holder or as subrogee, are subordinated 
only in favor of non-Associate lenders; 
and, to the extent that your indebted-
ness to such lenders exceeds the lesser 
of $10,000,000 or 200 percent of your Reg-
ulatory Capital (determined as of the 
date your Debentures were purchased 
or guaranteed), SBA’s unsecured 
claims enjoy parity with those of other 
unsecured creditors, except with re-
spect to indebtedness created on or be-
fore July 1, 1991. 

(2) In order to induce others to lend 
you money after your Debenture has 
been purchased or guaranteed, SBA 
may agree in writing on a case-by-case 
basis to subordinate its unsecured 
claims, on such terms as it may deter-
mine, in favor of one or more of your 
Associates, or in favor of other lenders 
in excess of the amounts mentioned in 
paragraph (b)(1) of this section. 

(3) SBA reserves the authority to 
refuse to subordinate its claims if it de-
termines, at the time you request your 
Debenture be purchased or guaranteed, 
that the exercise of reasonable invest-
ment prudence and your financial con-
dition warrant such refusal. 

§ 107.570 Restrictions on third-party 
debt of issuers of Participating Se-
curities. 

(a) General. Temporary Debt is the 
only debt (other than Leverage) that 
you are permitted to incur if you have 
applied to issue Participating Securi-
ties or if you have outstanding Partici-
pating Securities. For additional rules 
governing secured Temporary Debt, see 
§ 107.550. 

(b) Definition of Temporary Debt. Tem-
porary Debt means your short-term 
borrowings if: 

(1) Such borrowings are for the pur-
pose of maintaining your operating li-
quidity or providing funds for a par-
ticular Financing of a Small Business; 

(2) The funds are borrowed from a 
regulated financial institution or a reg-
ulated credit company (or, if approved 
by SBA on a case-by-case basis, from 
non-regulated lenders including share-
holders or partners); 

(3) Your total outstanding bor-
rowings (not including Leverage) do 

not exceed 50 percent of your 
Leverageable Capital; and 

(4) All such borrowings are fully paid 
off for at least 30 consecutive days dur-
ing your fiscal year so that you have 
no outstanding third-party debt for 30 
days. 

VOLUNTARY DECREASE IN LICENSEE’S 
REGULATORY CAPITAL 

§ 107.585 Voluntary decrease in Li-
censee’s Regulatory Capital. 

You must obtain SBA’s prior written 
approval to reduce your Regulatory 
Capital by more than two percent in 
any fiscal year, unless otherwise per-
mitted under §§ 107.1560 and 107.1570. At 
all times, you must retain sufficient 
Regulatory Capital to meet the min-
imum capital requirements in the Act 
and § 107.210, and sufficient 
Leverageable Capital to avoid having 
excess Leverage in violation of section 
303 of the Act and §§ 107.1150 through 
107.1170. 

REQUIREMENT TO CONDUCT ACTIVE 
INVESTMENT OPERATIONS 

§ 107.590 Licensee’s requirement to 
maintain active operations. 

(a) Activity test. You must conduct ac-
tive operations, as determined under 
this § 107.590, as a condition of your li-
cense. You will be considered active if: 

(1) During the eighteen months pre-
ceding your most recent fiscal year 
end, you made Financings totaling at 
least 20 percent of your Regulatory 
Capital; or 

(2) Your idle funds did not exceed 20 
percent of your total assets (at cost) at 
your most recent fiscal year end. 

(b) Permitted exceptions to activity re-
quirements. You are considered active if 
your failure to meet the requirements 
in paragraph (a) of this section is the 
result of one or more of the following 
factors: 

(1) Your excess idle funds are the re-
sult of the receipt, within the previous 
nine months, of realized gains, repay-
ments, additional capital contribu-
tions, or Leverage. 

(2) It is necessary for you to main-
tain excess idle funds to conduct your 
operations because: 
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(i) Your unfunded commitments from 
investors are no more than 20 percent 
of your Regulatory Capital; and 

(ii) You cannot receive additional Le-
verage, solely because SBA has insuffi-
cient funds available. 

(3) You have not made sufficient 
Financings because of a lack of avail-
able funds, evidenced by Loans and In-
vestments (at cost) equal to at least 90 
percent of your Combined Capital as of 
your most recent fiscal year end. 

(4) You have not made sufficient 
Financings solely because SBA has re-
stricted your ability to make invest-
ments. 

(c) Applicability of activity require-
ments. The activity requirements in 
paragraph (a) of this section do not 
apply if you have filed a ‘‘Wind-up 
Plan’’ approved by SBA. ‘‘Wind-up 
Plan’’ means a plan that you prepare 
when you decide that you will no 
longer make any Financings other 
than follow-on investments, and that 
you update annually when you file 
your SBA Form 468. The plan must 
contain your best estimates of the fol-
lowing: 

(1) The remaining number of years 
you expect to operate. 

(2) For each of your Loans and In-
vestments, the expected liquidation 
date and anticipated proceeds. 

(3) The timing of your repayment of 
obligations to SBA. 

(4) The timing and amount of any 
planned reductions in your Manage-
ment Expenses. 

(d) Phase-in of activity requirements— 
(1) General rule. You must meet the ac-
tivity requirements in this § 107.590 as 
of the end of your first full fiscal year 
beginning after January 31, 1996. Until 
then, you will be considered active if 
you meet the activity requirements in 
effect on January 30, 1996. 

(2) Rule for new Licensees. If you re-
ceived your license after January 31, 
1996, or if you received your license less 
than eighteen months before the fiscal 
year end determined under paragraph 
(d)(1) of this section, you must meet 
the activity requirements in this 
§ 107.590 as of the end of your second 
full fiscal year beginning after the date 
you received your license. 

Subpart F—Recordkeeping, Re-
porting, and Examination Re-
quirements for Licensees 

RECORDKEEPING REQUIREMENTS FOR 
LICENSEES 

§ 107.600 General requirement for Li-
censee to maintain and preserve 
records. 

(a) Maintaining your accounting 
records. You must establish and main-
tain your accounting records using 
SBA’s standard chart of accounts for 
Licensees, unless SBA approves other-
wise. 

(b) Location of records. You must keep 
the following records at your principal 
place of business or, in the case of 
paragraph (b)(3) of this section, at the 
branch office that is primarily respon-
sible for the transaction: 

(1) All your accounting and other fi-
nancial records; 

(2) All minutes of meetings of direc-
tors, stockholders, executive commit-
tees, partners, or other officials; and 

(3) All documents and supporting ma-
terials related to your business trans-
actions, except for any items held by a 
custodian under a written agreement 
between you and a Portfolio Concern or 
non-SBA lender, or any securities held 
in a safe deposit box, or by a licensed 
securities broker in an amount not ex-
ceeding the broker’s per-account insur-
ance coverage. 

(c) Preservation of records. You must 
retain all the records that are the basis 
for your financial reports. Such records 
must be preserved for the periods speci-
fied in this paragraph (c), and must re-
main accessible for the first two years 
of the preservation period. 

(1) You must preserve for at least 15 
years or, in the case of a Partnership 
Licensee, at least two years beyond the 
date of liquidation: 

(i) All your accounting ledgers and 
journals, and any other records of as-
sets, asset valuations, liabilities, eq-
uity, income, and expenses. 

(ii) Your Articles, bylaws, minute 
books, and license application. 

(iii) All documents evidencing owner-
ship of the Licensee including owner-
ship ledgers, and ownership transfer 
registers. 

VerDate Aug<31>2005 01:44 Feb 04, 2006 Jkt 208042 PO 00000 Frm 00064 Fmt 8010 Sfmt 8010 Y:\SGML\208042.XXX 208042


